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NTRODUCTION 

On  September  21,  1998,  Brad  Bergman  ("Bergman")  filed  a  complaint  with  the  Ontario 
Human  Rights  Commission  ("the  Commission")  alleging  that  the  Respondents,  474134 
Ontario  Limited,  c.o.b.  Westwind  Inn  ("Westwind")  and  Kristi  Jensen  ("Jensen")  were 
in  breach  of  a  written  settlement  of  Bergman's  earlier  human  rights  complaint  against 
them,  dated  October  20,  1997.  Bergman's  original  complaint  will  be  referred  to  as 
"the  1997  Complaint",  and  his  breach  of  settlement  complaint  will  be  referred  to  as 
"the  1998  Complaint".  The  Commission  referred  the  1998  Complaint  to  the  Board  of 
Inquiry  ("the  Board")  in  early  June,  1999.  The  Board,  in  accordance  with  its  usual 
practice,  commenced  the  hearing  by  conference  call  on  July  6,  1999  at  8:30  a.m. 

ISSUE 

During  the  conference  call  the  sole  issue  identified  as  requiring  adjudicative  resolution 
on  the  merits  was  whether  the  Respondents  were  in  breach  of  a  valid  and  binding 
written  settlement  of  the  1997  Complaint.  The  Board's  final  decision  on  this  issue  was 
delivered  orally  at  the  conclusion  of  the  hearing.  It  is  set  out  below. 

During  the  course  of  the  conference  call,  and  subsequent  to  it,  however,  a  number  of 
procedural  issues  arose  that  were  ancillary  to  the  adjudication  of  the  issue  on  the  merits. 
A  substantial  portion  of  this  decision  deals  with  those  issues  and  their  resolution  at 
various  stages,  culminating  in  a  ruling  that  the  hearing  would  proceed  in  the  absence  of 
Jensen  and  Westwind. 

DECISION 

At  the  conclusion  of  the  hearing  on  August  24,  1999,  I  issued  the  following  oral  ruling 
As  copy  of  which  was  faxed  to  the  Respondents  immediately  thereafter: 


1.  I  find  that  a  valid  and  binding  written  settlement  of  human  rights  complaint 
ZMK1-3K8HRB  was  concluded  on  March  12,  1998  and  subsequently  approved 
by  the  Commissioners  on  March  18,  1998.  I  further  find  that  the  Respondents 
have  failed  to  comply  with  the  terms  of  that  settlement. 

2.  I  therefore  order  the  Respondents  to  comply  with  the  terms  of  the  settlement 
within  30  (thirty)  days  of  the  date  of  this  decision  (August  24,  1999). 

3.  Since  the  time  frames  for  the  payment  of  monies  under  the  terms  of  the 
settlement  have  long  since  expired,  all  monies  owing  thereunder  are 
immediately  payable  and  must  be  paid  within  30  (thirty)  days  of  the  date  of  this 
decision  (August  24,  1999),  along  with  prejudgment  interest  thereon  calculated 
in  accordance  with  the  Courts  of  Justice  Act,  R.S.O.  1990  c.  C.43  as  amended 
("C.J.A.  ")  from  April  20,  1998  to  August  24,  1999. 

4.  Should  all  monies  owing  under  the  settlement  including  prejudgment  interest 
calculated  thereon  not  be  paid  within  30  (thirty)  days  of  the  date  of  this  decision, 
they  will  attract  post  judgment  interest  calculated  in  accordance  with  the  C.J.A. , 
from  the  date  of  this  decision  (August  24,  1999).    I  will  remain  seized  with 
respect  to  the  calculation  of  interest. 

5.  Written  reasons  for  the  above  decision  will  follow. 


PROCEDURAL  ISSUES 

(i)       Prior  to  the  Conference  Call 

Upon  receiving  the  Commission's  referral  of  the  1998  Complaint,  the  Board  sent  out  a 
Notice  of  Hearing  dated  June  8,  1999,  advising  all  parties  that  the  hearing  would 
commence  by  conference  call  on  July  6,  1999,  and  enclosing  a  copy  of  the  Board's 
Rules  of  Practice  ("the  Rules")  and  its  Guide  to  Hearings  for  Bergman  and  Jensen. 

On  June  11,  1999,  Jensen  faxed  a  letter  to  the  Board  posing  queries  about  the  purpose 
of  the  conference  call  and  the  nature  of  mediation  services  offered  by  the  Board.  This 
letter,  which  was  not  apparently  copied  to  the  other  parties,  was  addressed  to  the 
Acting  Deputy  Registrar  of  the  Board,  who  responded  to  it  that  same  day.  Given  the 
nature  of  the  procedural  issues  in  this  case,  it  is  worth  noting  that  all  of  Jensen's 
correspondence  with  the  Board  went  to  the  Acting  Deputy  Registrar.    Although  the 


Board  in  its  administrative  capacity  received  a  great  deal  of  correspondence  from 
Jensen,  some  of  that  correspondence  was  not  placed  before  me  as  the  Board  in  its 
adjudicative  capacity.  I  did  not  see  any  correspondence  that  was  not  provided  to  all  of 
the  parties.  Unless  otherwise  clearly  indicated,  whenever  this  decision  contains  a 
reference  to  correspondence  to  or  from  the  Board,  it  refers  to  communications  from  the 
office  of  the  Acting  Deputy  Registrar. 

Further  to  its  letter  of  June  11,  1999,  on  June  16,  1999,  the  Board  wrote  to  all  the 
parties.  The  second  paragraph  of  this  letter  reads: 

...  I  am  in  receipt  of  several  faxes  from  Ms.  Jensen  ....  I  remind  Ms.  Jensen 
that  the  Board's  Rules  require  all  correspondence  with  the  Board  is  to  be  copied 
to  the  other  parties  (in  this  case  the  Human  Rights  Commission  and  Mr. 
Bergman),  should  I  receive  further  correspondence  not  copied  to  all  parties  I 
will  not  reply.  I  enclose  copies  of  Ms.  Jensen's  correspondence  for  your 
records. 


Commission  counsel  provided  the  Board  with  a  copy  of  her  letter  dated  June  17,  1999 
responding  to  a  letter  from  Jensen.  The  letter  from  Commission  counsel  contains  the 
following  two  paragraphs: 

The  Complaint  is  currently  scheduled  to  be  heard  before  the  Board  of  Inquiry 
which  is  a  tribunal  independent  of  the  parties,  i.e.,  the  Respondents,  as  well  as 
the  Complainant  and  Commission.  While  you  have  indicated  in  your  previous 
correspondence  that  you  understand  that  the  Board  of  Inquiry  will  conduct  an 
investigation,  this  is  not  the  case.  The  Board  of  Inquiry  is  a  tribunal  (like  a 
court)  -  not  an  investigatory  body. 

As  this  matter  has  now  reached  the  litigation  stage,  and  I  am  representing  the 
Commission  which  is  an  opposing  party  in  the  upcoming  litigation,  it  would  be  a 
conflict  of  interest  for  me  to  provide  advice  to  you  in  these  proceedings. 
Therefore  if  you  want  to  obtain  legal  advice  about  the  Board  of  Inquiry 
procedure  or  how  to  conduct  your  case,  you  and  the  corporate  respondent 
should  retain  counsel.  It  is  not  mandatory  for  you  to  retain  a  lawyer  in  that  you 
will  not  be  precluded  from  proceeding  without  counsel.  However,  you  would 
be  at  a  definite  disadvantage  if  you  proceed  without  counsel  as  it  is  an 
adversarial  process  (like  a  court)  and  the  Commission,  an  opposing  party,  will 
be  represented  by  counsel.  Therefore  I  repeat  my  earlier  recommendation  that 


you  and  the  corporate  respondent  retain  counsel  to  advise  you  about  how  to 
proceed  in  this  matter,  what  constitutes  relevant  evidence  and  what  position  the 
respondents  should  take  in  this  matter. 

(ii)  Matters  Addressed  at  the  Conference  Call 

The  Board's  hearing  into  the  1998  Complaint  commenced  by  conference  call  on  July  6, 
1999.  The  Commission  participated  through  its  counsel.  Bergman  participated  on  his 
own  behalf.  Jensen  participated  on  behalf  of  both  herself  and  Westwind.  At  the 
commencement  of  the  conference  call  I  confirmed  that  all  parties  had  been  furnished 
with  a  copy  of  the  Board's  Rules  and  indicated  that  I  would  be  making  reference  to 
them. 

The  following  matters  were  all  addressed  during  the  course  of  the  conference  call: 
timeframes  for  pleadings;  communications  with  the  parties  and  the  Board;  the 
scheduling  and  location  of  hearing  days;  timeframes  for  the  provision  of  witness 
statements  including  any  expert  reports;  requests  for  adjournments;  the  scope  of  the 
case;  and  the  possible  consequences  of  a  failure  to  participate  in  the  hearing.  Under 
each  subheading  below,  I  summarize  the  content  of  the  discussion  pertaining  to  that 
issue  as  it  occurred  during  the  conference  call.  Each  of  these  matters  has  some  bearing 
on  the  events  that  occurred  subsequent  to  the  conference  call,  but  prior  to  the 
commencement  of  the  hearing.  With  respect  to  the  procedural  matters  discussed,  the 
parties  received  a  memorandum  dated  July  7,  1999  detailing  what  steps  each  was 
expected  to  take  ("the  Memorandum"). 

(iii)  Timeframes  for  Pleadings 

The  Rules  require  the  Commission  and  the  responding  parties  to  a  complaint  to  serve 
and  file  pleadings  setting  out  the  issues  in  dispute,  the  facts  on  which  each  relies,  and 
the  desired  outcome.  During  the  conference  call,  the  Commission  and  Bergman 
advised  that  the  1998  Complaint  constituted  the  Commission's  Statement  of  Facts  and 
Issues  (see  Rule  35),  and  that  the  outcome  they  were  seeking  was  the  enforcement  of 


the  alleged  written  settlement  of  the  1997  Complaint.  Jensen  agreed  to  serve  and  file 
the  Response  contemplated  by  Rule  36  by  July  20,  1999.  Commission  counsel  agreed 
to  accept  service  of  all  documents  on  behalf  of  Bergman,  thus  relieving  Jensen  of  the 
obligation  to  furnish  copies  of  documents  for  both  parties.  Paragraphs  2,  3  and  4  of  the 
Memorandum  summarized  the  agreements  reached  and  the  Board's  expectations  of  the 
parties  with  respect  to  their  pleadings. 

(iv)     Scheduling  and  Location  of  Hearing 

Since  the  parties  did  not  consent  to  have  the  Board  assign  a  mediator  to  assist  in  the 
resolution  of  the  1998  Complaint,  and  since  no  preliminary  issues  were  identified,  the 
scheduling  of  hearing  dates  was  also  addressed  during  the  conference  call  on  July  6, 
1999.  All  parties  agreed  to  the  following  hearing  dates:  August  24,  25,  26,  31  and 
September  1,  1999.  Jensen  indicated  that  Westwind  is  a  resort  and  is  busy  in  the 
summer.  She  was  offered  dates  later  in  September,  which  were  also  available  and 
acceptable  to  the  other  parties,  but  nevertheless  agreed  to  the  dates  listed  above.  Jensen 
requested  that  the  hearing  be  held  in  Peterborough.  I  explained  that  the  Board  convenes 
hearings  in  various  regional  centres  across  the  province,  but  that  Peterborough  is  not 
one  of  those  regional  centres.  Because  Toronto  was  the  regional  centre  closest  in 
location  to  where  the  alleged  incidents  occurred,  the  Board's  normal  practice  would  be 
to  set  the  hearing  there.  I  also  indicated,  however,  that  Jensen  could  request  a  change 
of  venue.  The  substance  of  this  discussion  is  set  out  at  Paragraph  11  of  the 
Memorandum: 

In  accordance  with  the  Board's  usual  practice  respecting  location  of  hearings, 
this  matter  has  been  scheduled  for  hearing  in  Toronto  on  the  following  days: 
August  24,  25,  26,  31  and  September  1,  1999.  Should  the  Respondents  wish  to 
do  so,  they  may  request  a  change  of  hearing  venue.  Such  request  must  be  made 
in  writing  to  the  Board  (copied  to  the  other  parties),  and  must  include  both  the 
reasons  for  the  request  and  information  respecting  the  availability  of  appropriate 
hearing  rooms  in  the  preferred  venue.  Should  the  Board  receive  such  request, 
the  other  parties  are  directed  to  advise  the  Board  whether  they  consent  to  or 
oppose  the  request. 


On  July  9,  1999,  the  Board  wrote  to  Jensen,  acknowledging  receipt  of  two  faxes  from 
her  requesting  a  change  of  hearing  venue  and  the  reasons  supporting  that  request,  but 
advising  that  the  request  could  not  be  dealt  with  until  the  other  parties  had  indicated 
their  positions  with  respect  to  it.  Jensen  was  reminded  that  she  was  obliged  to  copy  her 
submissions  to  the  other  parties.  Jensen's  offer  to  use  Westwind's  facilities  for  the 
hearing  was  specifically  declined: 

The  Board  declines  Ms  Jensen's  invitation  to  use  the  Corporate  Respondent's 
facilities  for  the  hearing  of  the  complaint.  Such  an  arrangement  could  be 
perceived  as  providing  an  advantage  to  one  party  in  the  hearing  and  might  be 
intimidating  to  the  complainant.  It  is  therefore  incompatible  with  a  fair  and 
neutral  adjudication  of  the  complaint.  When  the  Board  conducts  hearings  out  of 
Toronto  the  hearing  is  ordinarily  held  in  a  government  facility  for  which  little  or 
no  cost  is  incurred.  Only  rarely  will  a  hearing  be  held  in  a  commercial 
establishment. 

By  letter  dated  July  13,  1999,  Commission  counsel  indicated  that  she  had  not  been 
copied  with  Jensen's  request  for  a  change  of  venue  and  so  was  unable  to  respond  to  it. 

At  no  time  did  the  Board  receive  from  Jensen  a  request  for  a  change  of  hearing  venue 
that  satisfied  the  conditions  set  out  in  the  Memorandum,  or  was  consistent  with  the 
Board's  usual  practice  respecting  out  of  town  hearings  as  set  out  in  its  letter  of  July  9, 
1999.  On  August  16,  1999,  the  Board  wrote  to  the  parties  confirming  that  the  hearing 
would  take  place  at  the  Board's  offices  in  Toronto. 

(v)      Communications  with  the  Parties  and  the  Board 

By  the  time  the  conference  call  occurred,  Jensen  had  already  failed  to  provide  the  other 
parties  with  copies  of  various  pieces  of  her  correspondence  to  the  Board.  She  was 
advised  that  this  procedure  did  not  accord  with  the  Rules  and  that  the  Board  would  not 
process  such  correspondence  in  future.  During  the  conference  call  she  was  reminded  of 
the  obligation  to  copy  all  parties  on  any  correspondence  with  the  Board.  In  particular, 


• 


as  noted  above,  she  was  specifically  directed  with  respect  to  the  requirements  for 
service  of  the  Response,  and  for  any  requests  with  respect  to  a  change  of  venue. 
Nevertheless,  throughout  the  course  of  this  proceeding  Jensen  refused  to  provide  copies 
of  her  correspondence  to  the  Commission  (which  had  agreed  to  forward  them  to 
Bergman). 

On  July  15,  1999,  the  Board  wrote  to  Jensen,  following  up  on  a  conversation  from  the 
previous  day  in  which  Jensen  was  informed  of  her  obligation  to  serve  all  parties  with 
the  materials  and  correspondence  she  provided  to  the  Board.  This  letter  also  contained 
the  following  direction  from  me  to  all  parties: 

Ms.  Jensen  has  corresponded  with  the  Board  on  several  occasions  since  the 
conference  call  of  July  6,  1999,  but  has  not  provided  the  other  parties  with 
copies  of  her  correspondence.  I  understand  as  well  that  she  has  made  several 
calls  to  Board  of  Inquiry  staff  seeking  their  legal  advice  with  respect  to  how  she 
might  proceed  in  this  case.  The  other  parties  may  rest  assured  that  no  such 
advice  has  been  forthcoming  from  the  Board. 

I  wish  to  remind  Ms.  Jensen  that  we  canvassed  these  matters  during  the 
conference  call,  in  which  I  advised  that,  consistent  with  Rule  19  of  the  Board's 
Rules  of  Practice,  all  written  communications  with  the  Board  must  be  copied  to 
all  other  parties.  I  further  advised  that  no  one  at  the  Board  is  in  a  position  to 
offer  legal  advice  to  any  parties  in  a  proceeding.  Should  Ms.  Jensen's  conduct 
to  date  continue  in  the  future,  I  am  concerned  that  it  could  impact  on  the 
fairness  of  the  hearing.  Accordingly,  I  am  directing  the  parties  to  observe  the 
following  protocol  in  all  future  communications  with  the  Board. 

•  All  communications  with  the  Board  of  Inquiry  must  be  made  in  writing,  and 
addressed  to  the  Deputy  Registrar; 

•  Those  communications  must  be  copied  to  the  other  parties; 

•  Communications  to  the  Complainant  from  Ms.  Jensen  should  be  delivered  to 
Commission  counsel; 

•  Any  responding  communications  from  the  Board  must  also  be  made  in 
writing; 

•  Ms.  Jensen  is  further  directed  to  provide  the  other  parties  with  copies  of  all 
communications  she  has  already  made  to  the  Board  in  writing,  either  by 
letter,  e-mail,  or  facsimile  transmission; 


f 


< 


•  Until  such  time  as  the  Board  is  assured  that  she  has  complied  with  the 
direction  contained  in  the  preceding  bullet,  it  will  not  consider  her  various 
requests  to  change  the  venue  of  the  hearing. 

On  July  20,  1999,  the  Board  again  wrote  to  Jensen,  apparently  in  response  to  her 
facsimile  transmission  of  documents  to  the  Board  along  with  a  request  that  the  Board 
provide  copies  of  these  documents  to  the  other  parties: 

The  Board's  July  15,  1999  direction  is  very  clear.  All  materials  must  be  copied 
to  the  other  parties  to  the  complaint.  If  the  materials  are  not  copied  to  the  other 
parties  they  will  not  be  considered  as  filed  with  the  Board  and  will  not  be  placed 
before  the  adjudicator.  Failure  to  abide  by  the  Board's  direction  and  to  comply 
with  the  Board's  Rules  of  Practice  may  result  in  the  Board  refusing  to  allow  the 
party  in  default  to  introduce  the  pleadings  or  documents  at  the  hearing. 

On  July  21,  1999,  Jensen  replied  to  the  above  letter,  and  copied  the  other  parties.  Her 
reply  reads: 

Regarding  all  of  the  threats  in  your  letter  dated  July  [2]0,  1999.  Fine  and  well. 
So  be  it.  I  have  provided  you  with  important  materials  and  if  you  chose  not  to 
consider  it  and  conceal  or  discard  it,  that  is  up  to  your  professional  discretion.  I 
see  it  as  withholding  evidence  on  your  part. 

The  only  truly  relevant  fact  is  that  I  was  repeatedly  denied  access  to  an  attorney 
at  mediation  and  prior  to  mediation  I  was  advised  that  a  lawyer  was  not 
necessary.  This  is  clear  in  writing  in  the  "guide  to  mediation"  and  in  the 
"independent"  investigators  report. 

In  an  obvious  addendum  to  the  foregoing,  Jensen  wrote  to  the  Board  on  July  22,  1999. 
This  letter  begins: 

And  another  thing!  You  state  in  your  letter  (fax)  to  me  dated  July  20  that  I  must 
copy  everything  to  all  parties.  All  parties  except  you  have  all  the  material  I  sent 
to  you.  I  merely  sent  you  excerpts  of  the  "independent"  investigators  report.  I 
sent  you  Bergmans  [sic]  resume,  his  forged  letters  of  reference  and  his 
girlfriends  [sic]  handwritten  testimony  against  my  husband  which  OHRC  already 
has  and  obviously  he  has  also. 


Other  than  those  portions  of  the  above  letters  which  appear  to  constitute  a  statement  of 
position  on  the  Respondents'  part  with  respect  to  the  validity  of  the  alleged  settlement, 
no  formal  Response  was  ever  served  on  the  other  parties  and  filed  with  the  Board  prior 
to  the  commencement  of  the  hearing  on  August  24,  1999. 

(vi)     Witness  Statements  and  Scope  of  the  Hearing 

In  the  course  of  the  conference  call,  when  the  timeframes  for  the  exchange  of  pleadings 
were  being  discussed,  the  topic  of  the  contents  of  the  Response  came  up.  I  stressed  that 
the  only  complaint  referred  to  the  Board  for  adjudication  was  the  1998  Complaint,  and 
that  Jensen's  pleadings  should  be  responsive  to  the  issues  raised  in  it,  namely  whether 
the  parties  had  reached  a  valid  and  binding  settlement  in  writing,  and  if  so,  whether  it 
had  been  complied  with.  Jensen  indicated  verbally  that  she  would  be  taking  the 
position  that  the  alleged  settlement  was  not  binding,  but  it  was  unclear  at  that  time 
whether  she  was  disputing  the  signatures  on  the  alleged  settlement,  or  was  impugning 
the  process  by  which  the  alleged  settlement  was  achieved. 

As  indicated  above,  Jensen  never  made  a  formal  statement  of  position  on  these  issues 
by  the  timeframe  required  for  her  Response.  Instead,  they  arose  as  a  topic  of 
discussion  among  the  parties  in  the  context  of  the  Commission's  provision  of  witness 
statements. 

During  the  conference  call  on  July  6,  1999,  the  parties  estimated  the  number  of 
witnesses  they  intended  to  call  at  the  hearing  and  were  directed  to  provide  certain 
information  with  respect  to  them.  At  that  time  Jensen  anticipated  calling  four 
witnesses.  The  direction  to  the  parties  was  reduced  to  writing  and  included  in  the 
Memorandum  at  Paragraph  10: 

The  parties  are  directed  to  identify  to  the  Board  and  the  other  parties  in  writing 
the  names  of  the  witnesses  each  intends  to  call  and  a  brief  description  of  the 
matters  about  which  each  witness  will  be  testifying.  This  information  is  to  be 
provided  by  August  16,  1999. 


r 


Pursuant  to  the  above  direction,  Commission  counsel  wrote  to  the  Board  and  the  other 
parties  on  August  11,  1999,  providing  the  requisite  information  in  respect  of  three 
witnesses:  the  Commission's  Manager  of  Mediation  for  the  Toronto  area;  the  mediator 
who  dealt  with  the  1997  Complaint;  and  Bergman.  Commission  counsel  also  noted  that 
she  had 

.  .  .not  been  provided  with  a  copy  of  the  Respondents'  Response  to  the 
Complaint,  nor  .  ..an  outline  of  the  Respondents'  intended  evidence. 
Depending  upon  the  evidence  called  at  the  hearing  by  the  Respondents,  the 
Commission  anticipates  calling  potential  reply  evidence  .  .  . 

One  of  the  potential  reply  witnesses  Commission  counsel  adverted  to  calling  was  a 
handwriting  expert  who  could  testify  with  respect  to  the  identification  of  the  signatures 
on  the  alleged  settlement. 

Commission  counsel's  letter  prompted  replies  from  Jensen  dated  August  11,  1999, 
August  12,  1999  and  August  13,  1999.  In  the  first  two  she  clearly  takes  issue  with  the 
necessity  of  the  Board's  hearing  evidence  from  the  Commission's  proposed  witnesses 
and  suggests  that  information  respecting  the  Commission's  mediation  services  might 
more  usefully  be  acquired  from  visiting  its  web  site.  With  respect  to  the  question  of  the 
identification  of  the  signatures  on  the  alleged  settlement,  she  was  more  effusive.  On 
August  11,  1999  she  wrote  to  Commission  counsel: 

You  have  once  again  missed  the  point.  Do  you  really  feel  it  is  necessary  to 
retain  a  handwriting  expert?  I  have  never  disputed  that  the  signatures  on  that 
piece  of  paper  are  ours.  In  fact  I  confirm  that  they  are  so  don't  waste  any  more 
taxpayers  money. 

THE  SIGNATURES  ON  THE  BLANK  PIECE  OF  PAPER  ARE  OURS!!!!!  It 
is  the  actual  settlement  agreement  I  dispute. 

Put  your  thinking  cap  on!  Try  to  think  like  a  lawyer.  The  alleged  agreement  is 
not  initialed  anywhere  a  legal  document  should  be.  Changes,  additions, 
exclusions.  Sloppy  penmanship. 
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You  do  not  have  to  waste  more  money  on  a  handwriting  expert.  I  did  not 
dispute  the  fact  that  the  signatures  on  that  piece  of  paper  are  ours.  It  is 
irrelevant.  They  appear  to  be  ours  and  it  makes  no  difference  if  they  are  ...  I 
don't  deny  it. 

I  stated  quite  clearly  that  I  do  not  recall  seeing  that  particular  agreement. 
On  August  12,  1999,  Jensen  wrote  to  the  Board  on  the  subject  of  the  signatures: 

Good  grief!  Has  the  woman  lost  it?  How  much  will  this  cost  the  taxpayer?  I 
have  already  stated  that  I  was  forced  and  pressured  into  signing  but  that  after  5 
hours  without  a  break  or  sustenance  we  were  to  [sic]  weak  to  remember  what 
we  signed.  I  had  stated  that  I/we  signed  and  did  not  dispute  that  it  was  our 
signatures  on  the  piece  of  paper. 

When  Jensen  wrote  to  Commission  counsel  on  August  13,  1999,  the  subject  of  her 
letter  appeared  to  relate  to  the  scope  of  the  hearing,  as  reflected  in  the  final  portion  of 
that  letter,  subtitled  "Questions": 

Will  someone  from  BOI  hear  evidence  and  make  a  decision  as  to  where  [sic]  or 
not  discrimination  occurred?  Will  they  decide  whether  or  not  there  is  enough 
evidence  to  support  the  complaint?  Will  someone  from  Commission  show  the 
Board  that  the  Code  was  violated?  The  decision  maker  MUST  FIND  THAT  IT 
WAS  MORE  LIKELY  THAN  NOT  THAT  THE  ALLEGATIONS  ARE  TRUE 
IN  ORDER  FOR  THE  COMPLAINT  TO  SUCCEED"  I  recommend  you 
investigate  Bergman's  past  history. 

In  response  to  the  exchange  of  correspondence  among  the  parties  during  the  week  of 
August  11,  1999,  on  August  16,  1999,  I  issued  the  following  directions,  which  were 
aimed  at  controlling  and  expediting  the  hearing  process,  as  well  as  clarifying,  primarily 
for  Jensen's  benefit,  the  purpose  and  scope  of  the  hearing.  These  directions  were  faxed 
to  the  parties  that  afternoon: 

(1)  Given  Ms.  Jensen's  written  concession  that  her  signature  appears  on  the 
settlement  agreement,  the  identification  of  that  signature  is  not  a  matter  in 
dispute.  Accordingly,  evidence  with  respect  to  the  identification  of  that 
signature  will  be  neither  necessary  nor  relevant  and  will  not  be  admitted. 


11 


(2)  The  complaint  that  has  been  referred  to  the  Board  involves  allegations  of  a 
breach  of  a  written  settlement  of  an  earlier  complaint.  The  earlier  complaint  has 
not  been  referred  to  the  Board.  Accordingly,  evidence  with  respect  to  the  issues 
raised  in  that  earlier  complaint  is  not  relevant  and  will  not  be  admitted. 

(3)  The  only  issues  before  the  Board  in  a  case  involving  allegations  of  a  breach  of 
settlement  are  whether  the  earlier  complaint  was  settled  in  writing,  and  whether 
that  settlement  has  been  complied  with.  Based  on  the  correspondence  received 
to  date  and  the  contents  of  the  initial  conference  call,  it  appears  that  in  this 
particular  case,  the  only  issue  that  may  be  in  dispute  between  the  parties  is 
whether  the  executed  agreement  represents  a  bona  fide  settlement  in  writing.  At 
its  widest,  the  scope  of  relevant  evidence  is  confined  to  that  issue. 

(4)  At  the  commencement  of  the  hearing  on  August  24,  1999,  each  party  will  be 
expected  to  provide  a  brief  opening  statement  outlining  its  position  and  the 
evidence  it  will  be  calling.  Each  party  will  further  be  expected  to  make 
preliminary  submissions  on  the  legal  question  of  the  Board's  jurisdiction  to  look 
behind  an  executed  written  settlement  and  to  examine  the  circumstances  in 
which  it  was  executed. 

(5)  In  accordance  with  Paragraph  10  of  the  Conference  Call  Memorandum  dated 
July  7,  1999,  Ms.  Jensen  is  directed  to  provide  the  names  of  the  witnesses  she 
intends  to  call  and  the  matters  about  which  each  witness  will  be  testifying  to  Ms. 
Osborne  by  August  16,  1999.  That  information  is  to  be  provided  in  writing. 

(6)  Notwithstanding  the  requirements  of  the  Board's  Rules  of  Practice  and 
Paragraph  3  of  the  Conference  Call  Memorandum  dated  July  7,  1999,  Ms. 
Jensen  has  not  served  and  filed  her  Response  in  this  matter.  She  did  purport  to 
file  material  with  the  Board,  but  refused  to  serve  it  on  the  other  parties.  In  a 
letter  from  the  Board's  Registrar  dated  July  20,  1999,  Ms.  Jensen  was  advised 
that  material  not  copied  to  the  other  parties  is  not  considered  to  have  been  filed 
with  the  Board,  and  that  her  failure  to  properly  serve  and  file  her  pleadings  may 
detrimentally  affect  her  ability  to  tender  evidence  at  the  hearing.  Ms.  Jensen  is 
once  again  directed  to  serve  and  file  her  Response  in  this  matter  by  5:00  p.m. 
Tuesday,  August  17,  1999. 

By  letter  dated  August  19,  1999,  Commission  counsel  indicated  that  she  had  still  not 
received  the  Respondents'  Response  or  their  list  of  witnesses. 

On  August  20,  1999,  Jensen  wrote  to  the  Board,  outlining  persons  at  the  Commission 
to  whom  she  had  made  complaints  respecting  the  handling  of  this  matter,  and  further 
stating,  "I  do  not  believe  that  you  are  a  neutral  party  in  this  case.   You  are  biased  as 
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was  OHRC.  I  do  not  know  what  more  response  you  expect  of  me  or  what  more 
evidence." 

(vii)  Possible  Consequences  of  a  Failure  to  Attend  the  Hearing 

During  the  course  of  the  conference  call,  Jensen  adverted  to  the  possibility  that  she 
might  not  attend  the  hearing  and  asked  what  the  consequences  of  such  action  might  be. 
I  indicated  that  the  hearing  could  continue  in  the  absence  of  a  party  who  had  been 
notified  of  the  hearing  and  failed  to  attend.  I  further  added  that  if  that  occurred,  the 
only  evidence  before  me  would  be  that  adduced  by  the  Commission  and/or  Bergman 
which  might  well  be  uncontradicted  if  no  one  was  there  to  cross-examine  the 
Commission's  witnesses  or  to  call  contradictory  evidence  from  other  witnesses.  Jensen 
was  informed  that  these  circumstances  would  significantly  increase  the  likelihood  that 
the  1998  Complaint  would  succeed.  Jensen  then  indicated  that  it  did  not  matter  to  her 
if  the  Respondents  were  unsuccessful  before  the  Board  because  they  had  a  statutory 
right  of  appeal  under  the  Code.  At  this  point  I  suggested  that  she  might  wish  to  seek 
legal  advice  before  she  decided  not  to  attend  the  hearing  and  to  take  her  chances  on  an 
appeal  instead,  including  requesting  a  legal  opinion  on  how  receptive  the  appellate  court 
might  be  to  an  appeal  from  a  party  who  simply  failed  to  attend  the  proceeding  in  the 
forum  below. 

(viii)  Adjournments 

During  the  course  of  the  conference  call  the  parties  were  apprised  of  the  Board's  Rules 
respecting  adjournment  requests.  Part  of  this  discussion  was  noted  in  the 
Memorandum  at  Paragraph  8. 

(ix)  The  Hearing 
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The  hearing  convened  at  9:30  a.m.  in  Toronto  on  August  24,  1999.  No  one  was  in 
attendance  for  the  Respondents.  I  adjourned  until  10:00  a.m.  and  advised  the  other 
parties  that  I  would  direct  the  Acting  Deputy  Registrar  to  make  inquiries  as  to  the 
Respondents'  whereabouts.  I  understand  that  the  Acting  Deputy  Registrar  called 
Westwind  shortly  thereafter  and  asked  to  speak  to  Jensen,  but  that  the  person  who 
answered  the  phone  was  unable  to  locate  her  or  advise  as  to  her  whereabouts.  At  10:00 
a.m.  I  further  adjourned  the  proceedings  until  10:30  a.m.  and  indicated  to  the  other 
parties  that  if  the  Respondents  had  not  appeared  by  that  time  I  would  proceed  to  hear 
the  matter  in  their  absence. 

At  approximately  10:10  a.m.  on  August  24,  1999,  Jensen  faxed  a  letter  to  the  Board, 
indicating  that  she  would  not  be  attending  the  hearing.  This  letter  is  quite  lengthy.  I 
will  summarize  the  points  touched  upon  in  it  now,  and  then  quote  excerpts  from  it  as 
necessary  when  I  deal  with  those  points.  Essentially,  Jensen  said  four  things:  she  was 
not  coming  to  the  hearing  because  it  was  in  Toronto;  she  would  like  to  participate  via  e- 
mail;  she  was  denied  access  to  a  legal  counsel  during  the  mediation  and  was  pressured 
by  the  mediator  into  signing  the  alleged  settlement,  which  did  not  contain  terms  she  had 
agreed  to;  and  that  she  expected  that  someone  would  present  the  Respondents'  case. 

When  the  hearing  reconvened  at  10:30  a.m.,  I  provided  Bergman  and  the  Commission 
with  copies  of  Jensen's  letter.  At  10:45  a.m.  I  entertained  their  submissions  with 
respect  to  whether  the  hearing  should  proceed  in  Jensen's  absence,  with  or  without  her 
participation  by  e-mail.  On  these  topics  she  wrote  as  follows  in  her  letter: 

I  regret  that  I/we  are  unable  to  attend  this  hearing  for  reasons  previously 
outlined  .  .  .  during  the  conference  call  &  followed  up  by  letter  .  .  .  The  travel 
distance  &  time  involved  with  traffic,  parking  is  simply  too  great.  I  must  allow 
at  least  3  hours  each  way.  I/we  cannot  spare  the  time  away  from  our  business 
as  it  is  the  height  of  the  tourist  season.  I  explained  that  my  daughter  Inga,  a  key 
witness,  is  breast  feeding  premature  twins  &  this  travel  is  too  much  to  expect  of 
them.  The  babies  do  not  drink  from  a  bottle  &  cannot  be  separated  from  their 
mother  for  any  length  of  time.  These  conditions  make  it  impossible  for  us  to 
attend.     I  offered  free  use  of  my  conference  facility  but  was  refused. 
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Peterborough  has  many  government  facilities  which  you  could  have  used  free  or 
low  cost  but  chose  not  to.  I  am  not  guilty  of  the  alleged  sexual  harassment 
charge.  I  feel  that  OHRC  &  Board  of  Inquiry  are  harassing  &  persecuting  me 
and  my  family.  Why  do  you  require  my  physical  presence?  I  have  already 
made  my  statements. 

However,  I  would  like  to  be  involved  in  the  hearing  &  present  questions  to  each 
of  your  witnesses  via  e-mail.  Feel  free  to  ask  questions  of  me.  Please  keep  me 
informed  of  which  witness  is  on  the  stand  and  who  &  when  will  be  up  next.  My 
address  is  .  .  .  Do  not  fax  me.  It  is  not  confidential  and  faxing  long  distance 
has  cost  me  a  considerable  amount  of  money  as  well  as  tying  up  the  business 
line. 

Both  the  Commission  and  Bergman  took  the  position  that  the  hearing  should  continue  in 
Jensen's  absence  and  that  it  was  not  appropriate  to  allow  her  to  participate  via  e-mail. 
Commission  counsel  pointed  out  that  the  Statutory  Powers  Procedure  Act,  R.S.O. 
1990,  c.  S.22,  as  amended,  contemplates  an  oral  hearing,  and  that  because  the  case 
involved  questions  of  credibility  it  was  essential  that  I  have  an  opportunity  to  observe 
the  demeanour  of  the  witnesses,  and  that  she  have  an  opportunity  to  engage  in  face  to 
face  cross-examination  of  them. 

At  the  conclusion  of  the  above  submissions  I  ruled  orally  that  the  hearing  would 
proceed  and  that  e-mail  participation  was  inappropriate  in  the  circumstances,  noting 
that: 

•  Jensen  had  agreed  to  the  hearing  dates,  notwithstanding  she  was  offered  other  dates 
not  in  the  height  of  the  tourist  season; 

•  She  did  not  comply  with  the  conditions  discussed  at  the  conference  call  and  set  out 
in  the  memorandum  of  that  call  or  in  subsequent  correspondence  from  the  Board 
respecting  a  request  for  a  change  of  venue; 

•  One  week  prior  to  the  commencement  of  the  hearing  the  Board  confirmed  to  all 
parties  in  writing  that  the  hearing  would  take  place  in  Toronto; 

•  Jensen  never  requested  an  adjournment  of  the  hearing,  although  apprised  during  the 
conference  call  of  the  procedures  applicable  to  making  such  requests; 

•  Jensen  never  requested,  prior  to  the  commencement  of  the  hearing,  that  she  be 
allowed  to  participate  through  some  means  other  than  personal  attendance,  or  that 
any  of  her  witnesses  be  allowed  to  testify  electronically,  although  Rule  6  of  the 
Board's  Rules  clearly  contemplates  that  such  requests  will  be  entertained  and  may 
be  granted  in  appropriate  circumstances; 
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•  The  possible  consequences  of  the  failure  to  attend  the  hearing  were  made  clear  to 
Jensen  during  the  conference  call,  and  are  also  set  out  in  the  Board's  Guide  to 
Hearings; 

•  In  the  circumstances  of  this  case,  where  the  credibility  of  witnesses  with  respect  to 
what  occurred  during  mediation  would  clearly  be  in  issue,  e-mail  participation  was 
inappropriate  as  it  precluded  the  possibility  of  any  meaningful  assessment  of 
demeanour; 

•  In  any  event,  since  the  Board  does  not  operate  a  chat  line,  no  dynamic  e-mail 
participation  is  possible. 

After  making  the  above  ruling,  I  noted  that  Jensen  had  never  served  a  formal  written 
"Response"  setting  out  her  position  with  respect  to  the  issues  in  the  case,  but  that  her 
letter  of  August  24,  1999  did  set  out  her  position  in  the  following  paragraph: 

I  did  NOT  sexually  harass  Brad  Bergman.  There  is  absolutely  nothing  to 
indicate  otherwise.  No  witnesses,  no  evidence.  I  tried  to  convey  this  to 
mediator  Murray  Cotton  with  no  avail.  I  repeatedly  told  him  that  I  wish  an 
investigation  with  no  avail.  I  was  repeatedly  denied  access  to  a  legal  counsel  as 
is  evident  in  the  "independent"  investigators  report.  Cotton  pressured  and 
intimidated  us  for  5  hours  without  break  or  sustenance.  My  entire  family  and 
therefore  all  of  company  management  was  at  the  mediation.  It  was  imperative 
that  we  leave  as  we  had  no  intention  of  leaving  the  business  unattended  for  so 
long.  We  thought  mediation  would  take  only  minutes  as  there  was  nothing  to 
indicate  harassment.  However  after  5  tiring  hours,  Cotton  pressured  us  to  sign 
a  piece  of  paper  without  a  lawyer  before  permitting  us  to  leave.  While  I  do  not 
dispute  the  signatures  I  do  dispute  the  contents  as  alleged  that  we  agreed  to.  It 
is  not  in  my /our  handwriting.  I  did  not  agree  to  the  terms. 

I  indicated  to  the  Commission  and  Bergman  that  I  was  prepared  to  consider  the  above 
paragraph  as  constituting  the  Response  in  this  matter.  Although  Jensen  had  chosen  not 
to  attend  the  hearing  and  present  viva  voce  testimony  in  support  of  her  assertions,  I 
nevertheless  directed  Commission  counsel  to  elicit  testimony  from  her  witnesses  with 
respect  to  those  assertions  pertaining  to  the  1998  Complaint  only.  Commission  counsel 
and  Bergman  agreed  to  proceed  in  this  fashion.  With  respect  to  Jensen's  request  that 
someone  from  the  Board  presents  the  Respondents'  case,  I  indicated  that  the  hearing 
process  is  an  adversarial  one  in  which  the  Board  must  remain  neutral,  and  that  it  would 
not  act  as  an  advocate  for  Jensen  and  Westwind. 
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At  approximately  11:00  a.m.  I  commenced  hearing  the  testimony  of  the  Commission's 
witnesses.  At  12:30  p.m.  the  Commission  closed  its  case.  The  hearing  adjourned  until 
2:30  p.m.  to  enable  Commission  counsel  to  have  materials  she  would  be  relying  on  in 
her  final  argument  delivered  to  the  Board. 

Prior  to  the  reconvening  of  the  hearing  at  2:30  p.m.,  the  Board  received  further 
facsimile  transmissions  from  Jensen,  and  replied  to  them  as  follows: 

At  11:00  a.m.  this  morning  the  Board  ruled  that  e-mail  participation  in  this 
matter  was  inappropriate  and  proceeded  to  hear  the  evidence  of  the 
Commission's  witnesses.  The  Commission  closed  its  case  at  12:30  p.m.  Legal 
argument  is  proceeding  this  afternoon  at  2:30  p.m.  and  is  expected  to  conclude 
shortly  thereafter.  A  copy  of  the  Board's  final  decision  will  follow  in  due 
course. 

In  view  of  the  above,  your  faxes  received  by  us  at  13:07:22  p.m.  and  13:08:08 
p.m.  were  not,  and  could  not  have  been,  provided  to  the  adjudicator  before  the 
close  of  evidence 

THE  MERITS  OF  THE  1998  COMPLAINT 

The  following  recitation  of  the  facts  relevant  to  the  merits  of  the  1998  Complaint  is 
based  on  the  testimony  of  the  Commission's  witnesses:  Bergman;  and  Murray  Cotton 
("Cotton")  who  convened  the  mediation  at  which  the  alleged  settlement  was  reached. 

Westwind  is  a  resort  in  which  Jensen  has  an  ownership  interest.  Bergman  was 
employed  there  in  the  capacity  of  executive  chef  from  April  1997  to  July  1997.  On 
October  20,  1997,  he  filed  the  1997  Complaint  alleging  that  Jensen  and  Westwind  had 
contravened  the  Ontario  Human  Rights  Code,  R.S.O.  1990,  c.  H.19,  as  amended  ("the 
Code"). 

In  the  response  they  filed  with  the  Commission  in  respect  of  the  1997  Complaint, 
Jensen  and  Westwind  denied  Bergman's  allegations.  Prior  to  the  matter  being 
investigated  by  the  Commission,  the  parties  agreed  to  a  voluntary  mediation.  Cotton 
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was  the  mediator  assigned  to  the  file  by  the  Commission.  On  consent  of  all  the  parties, 
the  mediation  was  scheduled  for  9:00  a.m.  March  12,  1998  at  the  Holiday  Inn  in 
Peterborough. 

Prior  to  the  mediation,  the  Commission,  in  accordance  with  its  usual  practice  forwarded 
to  the  parties  a  copy  of  its  booklet,  A  Guide  to  Mediation  Services.  On  page  5  of  this 
booklet,  under  the  heading,  "What  if  you  want  your  lawyer  present?",  the  following 
appears: 

No  problem.  You  can  bring  your  lawyer,  representative  or  any  other  person 
with  you  to  the  mediation.  However,  neither  lawyers  nor  other  representatives 
are  a  necessary  part  of  mediation  -  It  is  up  to  you  if  you  want  to  have  someone 
with  you. 

Representatives  should  be  told  that  the  meeting  is  not  a  formal  hearing. 
Information  obtained  during  the  mediation  process  is  confidential  and  'off  the 
record'.  It  will  not  form  part  of  the  file  if  it  is  transferred  to  investigation. 

On  February  5,  1998,  the  Commission  sent  a  notice  to  the  parties  confirming  the  time 
date  and  place  of  the  Mediation  Meeting.  This  notice  also  identifies  the  persons  who 
have  indicated  that  they  will  be  in  attendance  at  the  Mediation  Meeting,  and  sets  out  the 
purpose  of  the  mediation  and  a  brief  description  of  it,  including  these  statements: 

This  is  an  informal  meeting.  It  is  not  a  hearing  and  statements  made  are  not 
under  oath.  .  .  . 

Your  personal  participation  at  this  meeting  is  very  important.  You  have  the 
right  to  be  accompanied  by  your  lawyer  or  other  representative  if  you  consider 
it  necessary. 

Bergman  arrived  at  the  Mediation  Meeting  in  advance  of  the  Respondents.  In 
attendance  with  him  was  his  partner  at  the  time.  They  met  with  Cotton  for  a  short  time 
in  which  Bergman  reiterated  a  request  he  had  earlier  made  that  the  mediation  be 
conducted  with  the  parties  in  separate  rooms.  His  earlier  request  is  reflected  in  the 
scheduling  notes  made  by  Cotton's  secretary. 
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Cotton's  secretary's  notes  also  reflected  that  Jensen  would  be  attending  on  behalf  of  the 
Respondents.  In  fact,  however,  Jensen  and  her  husband  and  two  daughters  attended  at 
the  mediation,  and  arrived  shortly  after  Bergman. 

Counsel  at  the  mediation  represented  neither  Bergman  nor  the  Respondents. 

The  Commission  has  prepared  a  standard  Mediation  Meeting  Opening  Statement  that  all 
Mediation  Officers  are  required  to  read  verbatim  to  the  parties  at  the  commencement  of 
each  mediation  meeting.  Cotton  testified  that  he  did  read  this  Opening  Statement 
verbatim  to  both  the  Bergman  group  and  the  Jensen  group,  and  that  he  further 
elaborated  on  some  of  its  contents.  Of  particular  relevance  to  this  case  are  the 
following  portions  of  this  Opening  Statement: 

....  This  is  not  a  hearing,  therefore  all  information  is  considered 
confidential  and  will  not  be  used  in  any  further  proceedings.  You  should  be 
aware  that  any  documentation  put  forward  in  this  meeting  would  not  be  part  of 
the  Commission's  file.  Mediation  is  strictly  confidential.  If  the  matter  is  not 
resolved,  then  the  file  will  be  assigned  to  a  different  officer  of  the  Commission 
for  investigation. 

The  purpose  of  today's  meeting  is  to  facilitate  a  resolution  that  is  acceptable  to 
all  parties.  Mediation  provides  you  with  the  opportunity  to  put  forward 
solutions  to  resolve  the  complaint.  Each  of  you  will  be  given  the  opportunity  to 
tell  your  side  of  the  story  and  discuss  possible  solutions  after  you  have  heard 
each  other's  respective  position. 

As  a  Mediation  Officer  of  the  Commission,  I  am  here  as  a  neutral  third  party  to 
assist  in  exploring  various  options  that  are  acceptable  to  everyone.  As  a 
mediator,  I  am  not  in  a  position  to  make  a  decision  about  the  settlement.  I  am 
not  there  to  take  sides  or  determine  who  is  right  or  wrong. 


Settlement  proposals  are  not  considered  an  admission  of  liability  or  a  retraction 
of  allegations,  but  as  an  attempt  to  resolve  the  matter.  If  settlement  is  achieved, 
it  will  mean  that  the  complaint  will  be  processed  for  closure. 
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As  I  stated  earlier,  should  our  meeting  today  not  result  in  a  resolution,  the 
complaint  will  be  referred  to  investigation. 

It  is  also  the  Commission's  practice  to  have  the  parties  sign  a  Mediation  Agreement 
prior  to  or  at  the  outset  of  the  mediation  meeting.  Bergman  signed  the  Mediation 
Agreement  on  October  20,  1997  when  he  filed  the  1997  Complaint.  Cotton  testified 
that  Jensen  and  Westwind  signed  at  the  outset  of  the  Mediation  Meeting  on  March  12, 
1998,  although  they  erroneously  dated  the  document  March  20,  1998.  This  agreement 
includes  the  following  paragraphs  that  are  of  relevance  to  this  proceeding: 

4.  The  parties  recognize  their  right  to  representation  during  the  course  of  the 
Mediation  process  and  may  choose  to  bring  to  the  Mediation  meeting  a 
representative  to  assist  them. 

5.  The  parties  agree  that  at  least  one  individual  from  each  Party  will  have  the  legal 
authority  to  enter  into  a  binding  agreement  on  behalf  of  each  Party  to  the  complaint. 

Cotton  testified  that  Bergman  initially  identified  six  different  items  he  would  be 
insisting  on  as  part  of  a  satisfactory  resolution  of  the  1997  Complaint.  When  Cotton 
presented  the  six  items  to  the  Jensen  party,  he  obtained  immediate  agreement  to  three  of 
them.  Thereafter,  Cotton  went  back  and  forth  between  the  parties  several  times  as 
they  exchanged  offers  and  counter-offers  with  respect  to  the  three  remaining  items. 
Without  getting  into  the  details  of  the  terms  of  the  settlement  agreement,  these 
negotiations  appeared  to  focus  on  the  total  amount  of  money  the  Respondents  were 
willing  to  pay,  and  its  allocation  as  between  damages  for  lost  wages  and  general 
damages.  The  Respondents  and  Bergman  each  took  various  positions  with  respect  to 
these  matters.  As  well,  the  Respondents  requested  that  the  amounts  owing  from  them 
be  payable  in  installments. 

Cotton  engaged  in  this  shuttle  mediation  from  about  9:00  a.m.  until  approximately  2:30 
p.m.  During  that  time,  he  met  with  each  party  in  turn.  When  he  was  not  meeting  with 
the  Respondents,  they  were  free  to  caucus  among  themselves  or  to  take  breaks  or  obtain 
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refreshments.  Cotton  recalled  complying  on  at  least  one  occasion  with  their  request 
that  they  be  allowed  to  caucus  among  themselves.  He  also  recalled  on  at  least  one 
occasion  returning  from  a  discussion  with  Bergman  to  find  the  Jensen  party,  or  some  of 
them,  absent  from  the  meeting  room.  He  presumed  the  absent  members  were  taking  a 
break  and  waited  for  their  return. 

With  respect  to  the  issue  of  legal  advice,  Cotton  recalls  that  at  a  late  stage  of  the 
negotiations  the  Jensen  party  inquired  if  it  might  be  possible  to  adjourn  the  mediation 
and  reconvene  after  they  had  consulted  legal  counsel.  He  indicated  that  they  were  free 
to  use  the  phone  in  the  room  to  call  a  lawyer  on  the  spot  if  they  wished,  but  that  any 
request  to  adjourn  the  Mediation  Meeting  and  subsequently  reconvene  would  have  to  be 
consented  to  by  Bergman.  Cotton  explained  that  because  the  Mediation  Meetings  are 
voluntary,  a  party  can  walk  away  from  the  process  at  any  time,  and  that  where  that 
occurs,  the  matter  is  referred  to  the  Commission's  investigation  services.  He  also 
advised  that  should  the  matter  be  investigated  the  investigating  officer  would  likely 
want  to  interview  other  Westwind  employees  about  their  knowledge  of  the  allegations 
contained  in  the  1997  Complaint.  After  Cotton  had  provided  the  Jensen  party  with  this 
information,  they  did  not  ask  him  to  seek  Bergman's  consent  to  an  adjournment. 

Cotton  testified  that  Jensen  seemed  to  be  initially  confused  about  the  purpose  of  the 
Mediation  Meeting,  and  kept  wanting  to  refer  to  documents  or  evidence  she  had 
brought  with  her.  He  was  also  under  the  impression  that  her  daughters  accompanied 
her  because  she  wanted  them  to  provide  their  version  of  events  relating  to  the  1997 
Complaint.  Cotton  referred  her  to  his  Opening  Statement  and  repeated  that  this  was 
neither  a  hearing  nor  an  investigation  and  that  he  had  no  decision  making  power.  In 
response  to  a  question  from  me,  Cotton  testified  that,  notwithstanding  her  initial 
confusion  about  the  purposes  of  the  March  12,  1998  meeting,  Jensen  understood  the 
mediation  process,  the  terms  of  the  Minutes  of  Settlement,  and  what  she  and  Westwind 
were  obliged  to  do  to  comply  with  them.  He  pointed  to  the  fact  that  the  Jensen  party 
had  insisted  on  certain  modifications  to  the  terms  proposed  by  Bergman  as  evidence  of 
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their  engagement  in  and  understanding  of  the  process,  as  well  as  the  fact  that  Jensen's 
husband,  who  signed  the  settlement  on  behalf  of  Westwind,  drafted  in  his  own 
handwriting  as  an  appendix  to  the  settlement  agreement  letter  confirming  the  fact  of 
Bergman's  employment  at  Westwind.  Cotton  also  testified  that,  apart  from  Jensen 
herself,  the  other  members  of  her  party  did  not  appear  to  be  confused  about  the 
purposes  of  the  mediation  meeting. 

Cotton  also  testified  with  respect  to  his  impressions  of  the  interactions  of  the  Jensen 
party  at  the  Mediation  Meeting.  It  was  his  clear  impression  that  Jensen's  husband,  who 
executed  the  Minutes  of  Settlement  on  behalf  of  Westwind  was  anxious  to  settle  the 
matter.  He  further  noted  that  there  was  some  lively  discussion  and  argument  among  the 
group. 

Cotton  also  testified  about  the  physical  preparation  of  the  Minutes  of  Settlement.  In 
advance  of  the  Mediation  Meeting,  he  prepared  and  printed  the  first  page  of  Minutes  of 
Settlement  identifying  the  parties,  and  reciting  the  particulars  of  the  1997  Complaint  in 
a  "whereas"  clause.  He  did  the  same  with  respect  to  certain  standard  terms  included  in 
settlement  agreements,  the  signature  page,  and  a  standard  release  to  be  signed  by 
Bergman.  Because  Cotton  did  not  have  a  printer  available  to  him  at  the  Mediation 
Meeting,  the  terms  that  resulted  from  the  parties'  negotiations  on  that  day  were  inserted 
into  the  document  in  his  handwriting.  Once  all  terms  had  been  agreed  to  between  the 
parties,  he  compiled  the  entire  document  and  showed  it  to  the  Bergman  party  and  the 
Jensen  party.  Jensen  insisted  that  the  identification  of  the  Respondents  on  the  first  page 
be  amended  to  reflect  the  proper  corporate  name  of  Westwind  and  also  be  amended  to 
identify  her  as  "Mrs."  Kristi  Jensen. 

The  Minutes  of  Settlement  executed  at  the  Mediation  Meeting  were  executory  in  nature 
-  that  is,  they  provided  for  the  future  payment  of  money  in  installments.  Although 
some  settlements  can  be  approved  by  Commission  staff  on  behalf  of  the 
Commissioners,  it  is  the  Commission's  practice  to  require  that  executory  agreements  be 
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approved  by  the  Commissioners  at  a  Commission  meeting.  The  written  settlement  of 
the  1997  Complaint  was  approved  at  the  Commission  meeting  held  on  March  18,  1998. 

The  terms  of  the  settlement  required  that  the  first  installment  of  money  thereunder  be 
paid  to  Bergman  by  Jensen  and  Westwind  within  two  weeks  of  the  date  they  were 
notified  that  the  Commissioners  had  approved  the  settlement.  That  notification 
occurred  on  March  23,  1998.  On  April  14,  1998,  Bergman  left  Cotton  a  voice-mail 
message  inquiring  about  the  status  of  his  settlement.  Cotton  followed  up  by  telephone 
with  Jensen  who  indicated  to  him  that  the  settlement  would  not  be  honoured. 

Bergman  testified  that  to  date  neither  Jensen  nor  Westwind  has  complied  with  any  of 
their  obligations  under  the  terms  of  the  settlement. 

Having  regard  to  the  evidence  adduced  before  me,  I  cannot  conclude  that  Jensen  or 
Westwind  were  denied  access  to  legal  representation  during  the  mediation.  Clearly, 
they  chose  not  to  seek  such  representation  prior  to  the  mediation  although  repeatedly 
apprised  of  their  right  to  do  so.  They  also  chose  not  to  run  the  risk  of  having  the  1997 
Complaint  proceed  to  investigation  by  requesting  Bergman's  consent  to  an  adjournment 
of  the  mediation  so  that  they  might  consult  counsel. 

I  am  also  unable  to  conclude  that  Jensen  and  Westwind  were  "pressured  and  intimidated 
for  5  hours  without  break  or  sustenance".  By  its  very  nature,  a  shuttle  mediation 
between  two  parties  necessitates  that  whenever  the  mediator  is  with  one  party,  the  other 
party  is  free  to  take  a  break  or  obtain  refreshment,  which  must  surely  have  been 
available  during  normal  business  hours  in  a  major  hotel  chain.  In  addition,  I  rely  on 
Cotton's  uncontradicted  testimony  that  he  spent  considerable  time  meeting  with  the 
Bergman  party,  that  the  Jensen  party  did  take  breaks,  and  that  he  permitted  them  to 
caucus  among  themselves. 
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I  am  further  satisfied  on  the  basis  of  Cotton's  uncontradicted  testimony  that  all  of  the 
terms  of  the  settlement  were  put  to  both  parties,  and  that  the  settlement  in  its  entirety 
was  placed  before  them  for  signature.  Having  regard  to  his  evidence  respecting  the 
physical  preparation  of  the  document,  the  validity  of  the  settlement  is  not  impugned 
merely  because  portions  of  it  are  handwritten  while  others  are  typed,  or  because  some 
words  were  crossed  out  and  others  substituted  therefor  prior  to  its  execution. 

Finally,  I  am  satisfied  that  the  Commissioners  approved  the  settlement  and  that  its 
terms  have  not  been  complied  with  by  Jensen  and  Westwind. 

Having  regard  to  my  conclusion  that  the  written  settlement  is  valid  and  binding,  I  need 
not  address  the  issue  of  the  extent  of  the  Board's  jurisdiction  to  look  behind  an  executed 


written  settlement  and  examine  the  circumstances  in  which  it  was  executed,  which  I 
directed  the  parties  to  address  by  letter  dated  August  16,  1999. 

Dated  this  3rd  day  of  September,  1999. 


Mary  Anne  McKellar 
Member,  Board  of  Inquiry 
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